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OFFI CE OF PERSONNEL MANAGENMENT
5 CFR Part 630

RI'N 3206- AL91

Absence and Leave; Sick Leave
AGENCY: O fice of Personnel Managenent.

ACTI ON: Final rule.

SUMVARY: The U.S. Ofice of Personnel Managenent is issuing fina
regul ati ons on the use of sick | eave and advanced sick | eave for
serious communi cabl e di seases, including pandenic influenza when
appropriate. W are also pernmitting enployees to substitute up to 26
weeks of accrued or accunul ated sick | eave for unpaid Fanmily and
Medi cal Leave Act (FMLA) leave to care for a seriously injured or il
covered servicenenber, as authorized under the National Defense

Aut hori zation Act for Fiscal Year 2008, including up to 30 days of
advanced sick |leave for this purpose. Finally, we are reorganizing the
exi sting sick | eave regul ations to enhance reader understandi ng and
admi ni stration of the program

DATES: Effective Date: These regul ations are effective on January 3,
2011.

FOR FURTHER | NFORVATI ON CONTACT: Doris Ri ppey by tel ephone at (202)
606-2858; by fax at (202) 606-0824; or by e-mmil at pay-performance-
pol i cy@pm gov.

SUPPLEMENTARY | NFORVATI ON: The U. S. Ofice of Personnel Minagenent
(OPM is issuing final regulations to address: (1) The use of sick
| eave for exposure to a conmuni cabl e di sease, (2) the purposes for and
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[imtations on the use of advanced sick | eave, and (3) the substitution
of up to 26 weeks of sick | eave for unpaid Family and Medical Leave Act

(FMLA) leave to care for a seriously injured or ill covered
servi cenmenber. These changes are incorporated into 5 CFR part 630,
subpart D.

Pl ease note that these final regulations are in response to only a
portion of OPMs proposed regul ations (74 FR 43064) issued on August
26, 2009, to inplement section 585(b) of the National Defense
Aut hori zation Act (NDAA) for Fiscal Year (FY) 2008 (Pub. L. 110-181
January 28, 2008) that anended the FMLA provisions in 5 U S.C. 6381-
6383 to provide that a Federal enployee who is the spouse, son
daughter, parent, or next of kin of a covered servicenenber with a
serious injury or illness is entitled to up to a total of 26
adm ni strative workweeks of unpaid FMLA | eave during a single 12-nonth
period to care for the covered servicemenber. Comments received on the
portion of the proposed rules at 5 CFR part 630, subpart L, will be
addressed in a separate publication. The proposed regulations in their
entirety are available at http://edocket.access. gpo. gov/ 2009/ E9-
20610. ht m

Subsequent to the publication of our proposed regul ations issued on
August 26, 2009, the NDAA for FY 2010 (Pub. L. 111-84, Cctober 28,
2009) made additional amendnments to the FMLA provisions in 5 U S. C
6381-6383. These amendnents: (1) Provide a new entitlenent to
qual i fyi ng exi gency | eave for Federal enployees covered by OPM s FM.A
regul ations under title Il of the FMLA parallel to the entitlenent
provided to enpl oyees covered by the Departnment of Labor's (DOL's) FMLA
regul ations under title I of the FMLA, and (2) expand the coverage for
the 26-week entitlenent for fam |y nenbers to care for a covered
servi cemenber undergoi ng nmedi cal treatment, recuperation, or therapy,
for a serious injury or illness by amendi ng the definitions of
““covered servicemenber'' and "““serious injury or illness.'

I ncorporating these changes into OPM's FM.A regul ations requires
consultation with the Departnent of Defense and the Departnent of
Veterans Affairs. Since 5 U S.C. 6387 requires OPMto prescribe
regul ati ons consistent, to the extent appropriate, with the regul ations
prescribed by the Secretary of Labor to carry out title | of the FM.A,
it will not be possible for OPMto issue regulations inplenenting the
NDAA for FY 2008 and 2010 changes until DOL issues its final FM.A
regul ations inplementing the NDAA for FY 2010 FMLA anendnents.
Therefore, we have decided to separate the FMLA portion (subpart L)
fromthe sick | eave portion (subpart D) of the proposed regul ations.
This will allow OPMto expedite the final sick |eave regulations
provi di ng agenci es and enpl oyees with additional flexibilities in

pl anni ng for serious communi cabl e di seases, including pandem c

i nfl uenza when appropriate, by pernmitting the use of sick |eave and
advanced sick leave if the enployee or his or her fanmly nmenber is
exposed to a serious conmuni cabl e di sease that woul d j eopardi ze the
heal th of others.

The 60-day comment period ended on Cctober 26, 2009. A total of 12
conments were recei ved addressing the changes to the sick | eave
regul ati ons under 5 CFR part 630, subpart D, fromfive agencies, three
| abor organi zati ons, two professional organizations, and two
i ndi viduals. The overall comments were overwhel m ngly positive and
support the changes recomended to our sick |eave regul ations. The
foll owi ng responds to the comments received on our proposed regul ation

Use of Sick Leave for Exposure to a Comuni cabl e Di sease

In our guidance "~ Human Resources Flexibilities Available to Assist
Federal Enpl oyees During Energencies'' (CPM 2009-09, May 5, 2009), OPM
rem nded agenci es of the policies and procedures devel oped in planni ng
for a pandem ¢ influenza and provided references to a substanti al
amount of infornmation and advi ce on human resources (HR) rules and
flexibilities available on OPMs Wb site. See http://ww. chcoc. gov/
Transmittal s/ Transnmittal Details. aspx?Transmittal | D=2248. During a
pandemi c influenza or other energency situation, Federal agencies wll
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be expected to achieve two equally inportant goals: (1) Protect the
Federal workforce, and (2) ensure the continuity of operations. OPMs
Web site contains significant guidance, developed in consultation wth
the Centers for Disease Control and Prevention (CDC), on keeping the
Federal workforce healthy during a pandem c influenza by enpl oyi ng
soci al distancing interventions (as warranted by the severity of the
pandeni c) such as telework, alternative work schedul es, evacuation, and
various |leave flexibilities. In particular, supervisors

[[ Page 75364]]

shoul d encourage tel ework and alternative work schedules to help
prevent the spread of flu in their workplace during a severe pandenic
This will allow enployees to continue to work or function while
[imting contact with others, help maintain continuity of operations,
and hel p enpl oyees manage their health and their fanmly's needs. Before
approving a particular |eave option, federal supervisors should review
applicable policies set forth in collective bargaining agreenents and
agency-specific human resource gui dance. See http://ww. opm gov/
pandeni c/. These final regulations provide another tool for agencies to
use for social distancing purposes that will help protect the Federa
wor kf orce. The current sick |leave regulations allow an enpl oyee to use
sick leave if health authorities or a health care provider deternine
that the enpl oyee's presence on the job would jeopardize the health of
ot hers because of exposure to a communi cabl e di sease. The fina
regul ati ons allow an enpl oyee to use sick |leave to care for a famly
nmenber who has been sinmilarly exposed.

Two | abor organi zations, two professional organizations, and one
i ndi vidual were very supportive of the proposed change nade to this
portion of the regulations to allow an enployee to use sick | eave to
care for a famly menber who has been exposed to a comuni cabl e di sease
when it has been determ ned by the health authorities having
jurisdiction or by a health care provider that the famly nenber's
presence in the comunity woul d jeopardize the health of others because
of the fam |y menber's exposure to a comruni cabl e di sease. The two
pr of essi onal organi zations strongly approved of the positive steps
taken that nake Federal sick |leave as flexible as possible to deal with
the threat of infectious disease. They al so supported advanci ng sick
| eave to enpl oyees and all owi ng enpl oyees to use sick |leave to care for
fam |y menbers who have been exposed to a comuni cabl e di sease. A | abor
organi zation noted that these changes will help Federal enployees
protect thenselves, their famly nenbers, and their co-workers from
contracting and spreadi ng a serious communi cabl e di sease.

Definition of Communi cabl e Di sease

The use of sick |eave due to exposure to a communi cabl e di sease
would be Iimted to circunstances where exposure al one woul d j eopardi ze
the health of others and would only arise in cases of serious
conmuni cabl e di seases, such as conmuni cabl e di seases where Federa
i sol ati on and quarantine are authorized. Isolation means the separation
of persons who have a specific infectious illness fromthose who are
heal thy and the restriction of their novenent to stop the spread of
that illness. Quarantine neans the separation and restriction of
nmoverrent of persons who, while not yet ill, have been exposed to an
i nfecti ous agent and therefore nmay becone infectious. As nentioned in
t he suppl enentary informati on acconpanyi ng the proposed regul ati ons,
the current consolidated |ist of comuni cabl e di seases for which
Federal isolation and quarantine are authorized includes (as detern ned
by the Secretary of Health and Human Services and published in
Executive order): Cholera, diphtheria, infectious tuberculosis, plague,
smal | pox, yellow fever, viral henorrhagic fevers, Severe Acute
Respiratory Syndrone (SARS), and influenza that causes or has the
potential to cause a pandenic. (See Executive Order 13295, as amended
by Executive Order 13375, consistent with 42 U.S.C. 264(b).) This
provides an illustrative, but not exhaustive, list of the types of
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serious comuni cabl e di seases where exposure al one woul d jeopardi ze the
health of others, thereby allow ng the use of sick |eave for exposure
to a communi cabl e di sease

While the list of serious conmuni cabl e di seases was not included in
the text of the proposed regul ati ons, OPMrequested comments on whet her
addi ti onal changes to the regulatory text would help clarify the
[imted cases in which the situation would neet the threshold of
conmuni cabl e di sease. W received responses fromthree agencies and two
prof essi onal organi zations. Generally, agencies requested that the |ist
of communi cabl e di seases provided in the supplenmentary information
acconpanyi ng the proposed regul ati ons be included in the regul ations
t hensel ves. I n contrast however, one |abor organization and one
prof essi onal organization did not believe additional regulatory
| anguage was necessary since the narrowness of the term comunicable
di sease is evident fromthe determ nation that nust be nmade by the
health authorities or a health care provider that the enpl oyee or
fam |y menber could jeopardize the health of others because of his or
her exposure to a comuni cabl e di sease. They believe we should maintain
flexibility for new and enmergi ng i nfectious diseases which may not yet
be on the current list for which Federal isolation and quarantine are
aut hori zed. The | abor organi zation stated that the proposed | anguage
woul d preserve the necessary flexibility to adapt rapidly if new
conmuni cabl e di seases energe.

Wi | e we understand the agencies' request for nore information in
the regulatory text, the CDC |list of comuni cabl e di seases where
Federal isolation and quarantine are authorized may be updated as
vacci nations are devel oped or when influenza nutates into new strains
that have the potential to cause a pandem c. The Adninistrative
Procedures Act establishes rules for the regulatory process, which
woul d nmean that, if the list were included in the regul ati ons, OPM
woul d not be able to update the list of conmunicable diseases in a
timeframe that is useful to our custoners. For the reasons |isted
above, OPMis not adding this list to its regulations. As a result,
when reviewi ng a request for sick | eave for exposure to a communi cabl e
di sease, we strongly encourage agencies to refer to CDC s Wb site for
the current list of conmunicable di seases for which Federal isolation
and quarantine are authorized.

Det er mi nati ons of Commruni cabl e Di sease--Pandeni ¢ | nfl uenza

Det er mi nati ons of comuni cabl e di sease are made by the CDC. Wile
i nfluenza that causes or has the potential to cause a pandenmi c nay be
on the list of serious communi cabl e di seases for which Federa
i sol ati on and quarantine are authorized, influenza will not
automatically meet the criteria of a comruni cabl e di sease for sick
| eave purposes. Influenza that has the potential to cause a pandenic is
very broad and can enconpass nany variations of the flu. However, to
highlight the limted circunstances in which this new sick | eave
provi si on woul d apply, pandem c influenza would not neet the threshold
of a serious conmuni cabl e di sease until the CDC has decl ared t hat
exposure al one is enough to jeopardize the health of others. During a
potential pandem c influenza, the CDC will assess the risk factors of
the influenza, provide guidance to health authorities and health care
provi ders on pandeni c status, and recomend appropriate guidelines to
prevent the spread of the influenza. OPMwi Il work with the CDC to
provi de agencies and enpl oyees wi th ongoi ng i nformation regarding the
i npact of the pandemic influenza on the health of the Federal workforce
and the appropriate use of HR flexibilities to keep enpl oyees safe.
VWi | e agenci es have the discretion to administer their sick | eave
programs, they should await specific guidance fromthe appropriate

[[ Page 75365]]
officials (e.g., CDC, OPM to determ ne whether the use of sick |eave

is appropriate for exposure to a comunicabl e di sease. The use of sick
| eave for exposure to a conmuni cabl e di sease should be used only in
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very limted circunmstances, and agencies should not grant sick |eave
for this purpose until they receive guidance fromthe appropriate
of ficials.

For exanple, for the 2009-2010 HINL infl uenza season, the CDC has
provi ded ongoi ng gui dance designed to prevent the spread of the
i nfluenza in the workplace. Because there was no determ nation that
exposure al one woul d j eopardi ze the health of others, the CDC advi sed
that an enpl oyee could continue to go to work if a nmenber of the
enpl oyee' s househol d had contracted 2009-2010 HINL i nfluenza. OPM al so
i ssued wor kpl ace gui dance entitled " Pandem c |Influenza 2009:
Addi ti onal Guidance'' (CPM 2009-14, July 31, 2009) and coll aborated
with the CDC in issuing ~"Preparing for the Flu--A Conmunication
Tool kit for the Federal Workforce.'' See docunents at http://
www. chcoc. gov/ Transmittal s/ Transmittal Details.aspx?Transnittal | D=2452
and http://ww. fl u. gov/ prof essi onal / f ederal / wor kpl ace/ f eder a
tool kit. pdf, respectively. Followi ng CDC gui dance that exposure to
2009- 2010 HIN1 i nfl uenza woul d not jeopardize the health of others,
agenci es shoul d not have granted any enpl oyee exposed to HIN1 influenza
sick |l eave for exposure to comuni cabl e di sease. Should an influenza
becorme nore serious and require quarantine of exposed individuals, the
CDC woul d i ssue gui dance on the procedures to be followed. Based on
that information, OPM woul d i ssue appropriate guidance to keep Federa
enpl oyees safe while nmaintaining continuity of operations.

Det erm nati ons of Communi cabl e Di sease-- Non- Pandem ¢

For exanpl es of non-pandeni c di seases that automatically neet the
criteria of a serious comunicabl e disease for sick | eave purposes,
agenci es should refer to the CDC |ist of comrunicable di seases for
whi ch Federal isolation and quarantine are authorized. Excluding
i nfl uenza that causes or has the potential to cause pandenic, for the
reasons cited previously, the CDC has al ready determ ned that an
i ndi vidual's exposure to any of the other |listed di seases woul d
jeopardi ze the health of others. A health authority or health care
provi der can then advise that an enployee or his or her fanily menber
has been exposed to a communi cabl e di sease that woul d j eopardi ze the
health of others. If the disease is not on the CDC |ist of conmunicable
di seases for which Federal isolation and quarantine are authorized, and
a health authority or health care provider has concerns that an
enpl oyee's or enployee's fam |y menber has been exposed to a
conmuni cabl e di sease that could jeopardize the health of others at the
wor kpl ace or in the community, the health authority or health care
provi der should contact CDC for evaluation of the risk factors and
further recomendati ons.

Health Authority or Health Care Provider

One agency asked OPMto enphasize that a relevant health authority
or health care provider nmust make a deternmination that the famly
menber's presence in the community could put others' health at risk. W
bel i eve the proposed regul ations at 5 CFR 630.401(a)(3)(iii) stating
that sick leave is authorized when an enpl oyee "~ "provides care for a
famly menber * * * (iii) who would, as deternined by the health
authorities having jurisdiction or by a health care provider
jeopardi ze the health of others by that fam |y nmenber's presence in the
conmuni ty because of exposure to a communi cabl e di sease'' already
addressed this issue. Therefore, we are making no changes in the fina
regul ati ons.

Anot her agency asked for a definition of "~ “health authorities.'' W
do not believe adding a definition of health authorities to the
regul ati ons woul d be hel pful. Communi cabl e di seases can cover
wi despread geographic areas, but nmay al so be localized in scattered
out breaks. The health authorities having jurisdiction nay be different,
dependi ng on the area affected by the comruni cabl e di sease. Gui dance on
a w despread conmuni cabl e di sease woul d be issued by the CDC. Scattered
out breaks of a conmmuni cabl e di sease woul d be handl ed by Federal, State
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or local health authorities.
Requi renent for Medi cal Docunentation

One agency and one professional organization questioned the type of
medi cal certification required to support a request for sick |eave due
to exposure to conmuni cabl e di sease, if any. Another agency asked if
exposure to a communi cable disease is to be treated as a serious health
condition for purposes of nedical docunentation requirenments. Another
agency asked whether "~“one's personal physician stating the person is
contagious'' is all that is required to grant sick leave to care for a
fam |y menber who has been exposed to a comuni cabl e di sease.

In a menorandumto Chief Human Capital Oficers on January 29,

2010, (CPM 2010-02) at http://ww.chcoc. gov/ Transm ttal s/

Transmttal Detail s. aspx?Transm ttal | d=2831, OPM noted that if influenza
becomes wi despread in a given geographic area, the demands on nedica
providers and facilities would be great, and enpl oyees may have
difficulty obtaining tinmely docunmentation to support their requests for
use of sick leave. If that occurs, agencies should consider rel axing
sick | eave docunmentation requirenents. OPM s regul ations do not require
medi cal certification when granting sick | eave. See Sec. 630.403 of
the current regul ations (redesignated as Sec. 630.405 in these fina
regul ati ons). Agenci es have both the flexibility and the specific
authority to admnister their prograns as circunstances dictate.

Accordi ngly, OPM reconmends rel axi ng any agency-i nposed nedi ca
certification requirements for sickness or exposure to influenza during
a pandenic influenza, and an enpl oyee should not be required to seek
nedi cal exam nation for the purpose of obtaining nedical docunentation
for sick | eave--agencies should nonitor official announcenents by
Federal, State, or local public health authorities, and/or triba
governments related to exposure to pandem c influenza. OPM does
recogni ze, however, that medical certification nmay renmin necessary for
enpl oyees on | eave restriction. For exposure to a conmuni cabl e di sease
ot her than pandemi c influenza, agencies may follow their established
sick | eave policies.

One professional organizati on recomrended that, during an outbreak
of pandemi c influenza or other communi cabl e di sease, agencies should be
able to verify enpl oyees' conditions through call centers or other
contingent operations that may be devel oped during a severe pandenic
OPM woul d consider this an acceptable form of conmmrunication that could
be adopted by agenci es.

Requi renent To Actively Provide Care for Famly Menber

One | abor organi zation questioned OPMs intent in specifying that
an enpl oyee nust be actively providing care for a fanmly nmenber when
taking sick leave to care for a famly nenber who has been exposed to a
conmuni cabl e di sease. The organi zati on wanted to know whet her OPM
intended to require that an

[[ Page 75366]]

enpl oyee be the sole provider of care. In the exanple we cited in the
Suppl emrentary Information that acconpani ed the proposed regul ations,
the enpl oyee is providing care for a mnor child who is not exhibiting
any synmptonms, but a determ nation has been nade by the relevant health
authorities or the health care provider that the child s presence at
daycare or at school could jeopardize the health of others because of
the child' s exposure to that comuni cabl e di sease. Since the enployee
woul d not be providing care for a sick famly menber, but one who is
asynptomatic, the enployee may request sick leave only if the exposed
fam |y menber could not otherwi se care for hinself or herself (e.g., a
m nor child, or elderly relative). Al though the enpl oyee does not need
to be the sole provider of care, the enpl oyee must be providing care
actively to the famly nmenber in order to invoke sick | eave to care for
the fam |y nenmber exposed to a communi cabl e disease. In contrast, it
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woul d not be appropriate for the enployee to invoke sick |eave to care
for an abl e-bodi ed spouse who has been exposed to a comuni cabl e

di sease, but is not exhibiting any synptons, since the enployee woul d
not need to provide care actively to the spouse. If the exposed fanily
menber contracts the conmmuni cabl e di sease and becones ill, the enployee
is entitled to use up to 13 days of sick |leave for general fanily care
or up to 12 weeks for care of a famly menber with a serious health
condition, depending on the severity of the illness.

Definition of Family Menber

OPM received two requests to expand the definition of famly menber
used for sick | eave purposes. One | abor organi zation nentioned that
fam |y units have evolved in nodern times. A professional organization
requested the inclusion of a primary guardi an. Although these requests
are outside the scope of these regulatory changes, we note that since
t he publication of these proposed regulations, the definition of famly
menber for sick | eave purposes found at Sec. 630.201 has been
expanded. On June 14, 2010, OPMissued final regulations (75 FR 33491)
amendi ng the definition of famly menber for sick | eave purposes to now
cover grandparents and grandchil dren, same-sex and opposite donestic
partners, step parents, step children, foster, guardianship, and other
rel ationships. The final regulations are available at http://
www. gpo. gov/ fdsys/ pkg/ FR-2010- 06- 14/ pdf / 2010- 14252. pdf.

Enpl oyee's Return to Work

One agency asked if an enpl oyee who has been exposed to a
conmuni cabl e di sease will have to provide a release froma health care
provi der declaring the enployee is healthy enough to return to work.
Agenci es cannot require a nedical release formfromthe enployee's
physi ci an unl ess the enpl oyee's position has specific nedical standards
or physical requirements, or unless it is covered by a nedica
eval uation program under Sec. 339.301(b)(3). Most positions do not
have established physical or nedical requirenents. If the enployee's
position requires a nedical exam nation and the enpl oyee refuses the
exam he or she may be disciplined, up to and including renmoval from
Federal service. However, since the current regulations at Sec.
630. 403(a) (redesignated as Sec. 630.405(a) in these fina
regul ati ons) provide that an agency may request administratively
accept abl e docunentati on to support an enployee's request for sick
| eave, even for an enpl oyee whose position does not have an established
physi cal or nedical requirenent, an agency could ask that the
docunentation include a date on which the enpl oyee's presence on the
job would no | onger jeopardize the health of others, i.e., the date on
whi ch the enpl oyee woul d be considered no | onger contagious. Sinilar
docunentati on could be required to support an enpl oyee's use of sick
| eave to care for a famly nenber who has been exposed to a
conmuni cabl e di sease showi ng the date on which the famly nmenber's
presence in the conmunity woul d no | onger jeopardize the health of
ot hers.

Request for Additional Sick Leave for Communi cabl e Di sease

One individual, who supports the new rule, would |like the Federa
Government to provide up to 40 hours of additional paid sick |eave to

enpl oyees with ~“serious infectious illnesses.'' The commenter argues
this new category of sick |leave would be particularly helpful to
enpl oyees who have no sick | eave due to prior serious illness or

maternity | eave. This request is outside the scope of OPM s regul atory
authority. A statutory change would be required to create such a new
entitlenent. However, under current authorities, enployees wthout sick
| eave may invoke their FMLA entitlenment (a serious infectious illness
woul d likely qualify as a serious health condition) and may be granted
annual | eave, advanced sick | eave, advanced annual |eave, or |eave

wi t hout pay. If they have exhausted their available paid | eave, they
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coul d request donated | eave under the voluntary | eave transfer and/or
| eave bank prograns.

Federal Contractors

Two prof essional organizations would like OPMto require that al
Federal contractors be provided sick | eave during public health
enmergenci es. One of the organi zations noted that OPM s proposed rul es
are intended to protect Federal workers, maintain continuity of
operations, and mininmze the cost and risk froman infectious di sease
out break, and that the sane goals are true for contractors assigned to
work in Federal agencies. The other stated that the public health and
the health of Federal workers will not be protected by the proposed
regul atory changes if the contract worker in the cubicle next to the
Federal enpl oyee lacks paid sick time and is either forced to cone to
work sick or is forced to send a sick child to school. The professiona
organi zation further stated that, since the Federal Government
contracts with outside businesses to run daycare centers in Federa
CGovernment buil di ngs, workers at these centers should have access to
paid sick time as Federal enployees do--otherw se the health of the
children in these centers may suffer. Dictating pay and | eave poli cies
for Federal contractors is outside the scope of OPMs authority. As
contractors are increasingly relied upon to perform nmany essenti al
functions of some agencies, agencies are encouraged to contact their
acqui sition professionals for advice and gui dance on dealing with human
resources nmanagenent issues associated with contractors and contract
wor ker s.

Privacy Concerns

One | abor organi zation requested that OPM consider the privacy of
enpl oyees and the role of confidentiality in medical procedures for
HINLl i nfluenza. OPM has al ways hel d that agencies nust nmintain strict
privacy controls in handling nmedical certification for HLN1 influenza
or any other sick | eave request. Requirements for confidentiality of
medi cal records are addressed through the Health Insurance Portability
and Accountability Act of 1996 (H PAA) Privacy Rule, at 45 CFR part 160
and subparts A and E of part 164, and are not addressed in the sick
| eave regul ati ons.

School Cl osures

One professional organization would like to allow the use of
accrued or advanced sick | eave by an enpl oyee whose child's school is
cl osed due to

[[ Page 75367]]

conmuni cabl e di sease even when the child has not been exposed to the
di sease. OPM di sagrees. There is no authority that would pernit an
enpl oyee to use sick leave to care for a child who is healthy or is
kept at hone to prevent exposure to a communi cabl e di sease. Leave
requests due to school closures should be handl ed the way they would in
non- pandem c infl uenza situations.

The fact that schools have closed due to a pandenic influenza or
ot her serious comuni cabl e di sease shoul d not be the sole factor in
determ ning the type of |eave an enpl oyee may use. For exanple, when
the school is closed and--

The child is healthy and has not been exposed to a
conmuni cabl e di sease, the enpl oyee may not take sick | eave.

The child has been exposed to a comuni cabl e di sease but
is not sick, the final regulations allow the enployee to take up to 13
days of sick leave only if it has been deternined that the child's
presence in the conmunity woul d jeopardize the health of others.

The child is sick, due to a conmuni cabl e di sease or
ot herwi se, the enpl oyee may use up to 13 days of sick leave to care for
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that child. If the child s illness rises to the level of a serious
heal th condition, the enployee may use up to 12 weeks of sick | eave and
may al so i nvoke FMLA, which would provide up to an additional 12 weeks
of unpaid | eave (with substitution of annual or sick |eave, according
to the appropriate regul ations).

In summary, an enployee is not necessarily entitled to use sick
| eave just because the child' s school has been closed to prevent
exposure to a comuni cabl e disease (a comonl y-used tool for social
di stancing) or for sanitation of the school building. In order for the
enpl oyee to qualify to use sick leave to care for that child, there
must be a determ nation that the child' s exposure to the conmmuni cabl e
di sease woul d j eopardi ze the health of others. The Federal Government
has ot her workplace flexibilities to assist an enployee in situations
where sick | eave is not appropriate, including use of annual | eave,
tel ework, alternative work schedul es, conpensatory tine off, advanced
annual |eave, or |eave wthout pay.

Contracting a Comuni cabl e Di sease at Wrk

One professional organizati on expressed concern that Federa
enpl oyees who acquire a communi cabl e di sease during the course of their
wor k shoul d not be required to use their own |eave for their recovery
and requested that OPM provide this flexibility and conmunicate this to
Federal health care workers. They cited the hypothetical exanple of an
enpl oyee of a Veterans Affairs hospital or of a workpl ace-based clinic
who mi ght beconme ill as a result of exposure to a patient or enployee
with the HIN1 virus. A new |l eave flexibility is not appropriate because
a provision already exists for this situation. If an enpl oyee believes
his or her illness resulted froma work-related incident, the enployee
can file a workers' conpensation claim Wrkers' conpensation clainms
are admnistered by the U S. Departnment of Labor, and each claimw |
be judged on its own nerit.

Qpposition to Provision of Additional Leave

One individual stated he was opposed to giving Federal enployees
addi ti onal |eave, thereby expanding their benefits. The individua
believed that, in addition to enpl oyees' existing |eave benefits, OPM
was proposing to "~ pay Federal enployees for 30 days of sick tine and
al so advance them 30 days if they get the flu.'' W can assure the
conment er that these regul ations provide no additional paid |eave; they
nerely explain the circunstances under which enpl oyees can use their
own accunul ated and accrued sick |eave. |If an enployee is advanced sick
| eave for any purpose cited in the regulations, it nust be repaid. If
t he enpl oyee separates from Federal service with a negative |eave
bal ance, he or she will be required to refund the anount of
i ndebt edness in accordance with Sec. 630.209.

Advanced Sick Leave

Advanced sick |l eave is not an entitlenment, but nay be granted at
the agency's discretion. In nmany cases, it may not have been an
agency's practice to provide advanced sick | eave for sone of the
purposes stated in the final regulations. These final regulations are
i ntended to provide consistency throughout agencies as to the purposes
and limtations of advanced sick | eave. Overall, many conmenters were
supportive of the proposed changes nade to this portion of the
regul ations that outline the amount of sick |eave that may be advanced
for various purposes. One |abor organization strongly supported stating
t he amount of sick | eave that nmay be advanced for various
ci rcunst ances, especially wel com ng the use of advanced sick |eave to
provi de general care for a famly menber or to namke arrangenents
necessitated by the death of a fam |y nenber, or to attend the funera
of a fam |y nenmber. Another |abor organization noted that the proposed
changes woul d help mnimze situati ons where enpl oyees wi t hout
avai |l abl e sick | eave had to exhaust their annual |eave bal ances or were
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forced to choose between comng to work sick or facing economc
uncertainty. One agency approved of the reorganization of the

regul atory text and specifically nmentioned that the creation of the new
section on advancing sick | eave (redesignated "~ Advanced Sick Leave'

in these final regulations) makes it easier to find this information in
t he regul ati ons.

OPM di d receive a few objections on both sides of the spectrum -
sone commenters objected to expandi ng the purposes for which advanced
sick |l eave may be used, and sone objected to limting them Two
agenci es opposed all owi ng any advanced sick | eave unless the enpl oyee
had a serious disability or ailnent as stated in 5 U.S.C. 6307(d). They
al so questioned both OPMs interpretation of the | aw and our
| ongst andi ng practice of permitting up to 13 days of advanced sick
| eave for general family care and bereavenent purposes. The two
agenci es do not currently authorize advanced sick | eave for these
pur poses. Anot her agency objected to placing any limtation on the
amount of sick | eave that may be advanced to an enpl oyee for his or her
own nedical, dental, or optical exam nation or treatnent.

OPM's Authority To Regul ate Advanced Sick Leave

Two agenci es opposed al |l owi ng advanced sick | eave unl ess the
enpl oyee had a serious disability or ailnment, and questioned whet her
permtting use of up to 13 days of advanced sick | eave for genera
fam |y care and bereavenent purposes is pernmitted under the |aw.
Section 6311 gives OPMthe authority to prescribe regul ati ons necessary
for the administration of annual and sick | eave prograns, and OPM has
the authority to regulate and provide guidelines on when it is
appropriate to advance sick leave in accordance with 5 U . S.C. 6311. OPM
has used its regulatory authority to adnminister the sick |eave
provi sions on many occasi ons to define appropriate purposes and
limtations for the use of sick |eave (e.g., establishing 12 weeks of
sick leave to care for a famly nenber with a serious health condition
establishing 13 days of sick |leave for general famly care and
bereavenent, and permitting an agency to advance sick | eave for genera
fam |y care and bereavenent). Enacted in 1994, the

[[ Page 75368]]

Federal Enpl oyees Family Friendly Leave Act (Pub. L. 103-388, Cctober
22, 1994) (FEFFLA) anended the law to provide for a 3-year trial period
to expand the purposes for which sick | eave may be used by an enpl oyee,
and these purposes included famly care and bereavenent. The provisions
of the FEFFLA expired on Decenber 21, 1997. However, OPMused its broad
regul atory authority under 5 U . S.C. 6311 to prescribe regul ations
permitting agencies to provide sick | eave for the purposes of genera
fam |y care and bereavenent, and those regul ations continued to be in
effect after expiration of the FEFFLA (See the nenmobrandumto Directors
of Personnel, CPM 97-13, on the ““Use of Sick Leave for Famly Care or
Ber eavenent Purposes'' at http://ww. opm gov/oca/ conprnenn/ 1997 1996/
cpnB7-13.asp). Thus, OPMused its permanent regulatory authority to

i ssue regulations to permt an enployee to use sick |eave to nake
arrangenents for or attend the funeral of a fanmily nenber. The scope of
OPM s regul atory authority al so enconpasses advancenent of sick |eave
for these purposes.

We further note that this authority was al so di scussed in OPM s
August 17, 2006, final sick |eave regulations renoving the requirenent
that an enpl oyee maintain an 80-hour sick | eave balance in order to use
t he maxi mum armount of sick | eave for general family care and
ber eavenent purposes. (See 71 FR 47694, August 17, 2006.) In the
suppl enentary information acconpanying that final rule, OPM addressed
an agency's request for information on the anounts of sick | eave an
agency nay advance to an enpl oyee for general famly care and
ber eavenent purposes or to provide care for a famly nmenber with a
serious health condition. In response, we added Sec. 630.401(f) to
clarify that an agency may advance a maxi mum of 30 days of sick |eave
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when required by the exigencies of the situation for a serious
disability or ailnent of the enployee or a famly menber or for
purposes related to the adoption of a child. Wiile our intent to all ow
an agency al so to advance sick | eave for general fanmly care and

ber eavenent purposes was expressed in the supplenmentary information
acconpanyi ng those final regulations, the change was not reflected in
the regulatory text. W are therefore addressing that oversight in

t hese regul ations.

One agency believed it is too generous to allow up to 104 hours (13
days) of advanced sick | eave for an enpl oyee's own nedical, dental or
optical examination or treatnent; to care for an incapacitated famly
menber or a family menber receiving nedical, dental or optica
exam nation or treatnent; to care for a famly nenber exposed to a
conmuni cabl e di sease; or to nake arrangements necessitated by the death
of a family nenmber or to attend the funeral of a fam |y nenber. The
agency challenged OPM s rationale that allowing up to 104 hours of
advanced sick | eave for general family care and bereavenent purposes
““reinstates a | ongstanding practice, saying this has not been the
practice at that agency. OPMreasserts that the final regulations are
consistent with OPMs broad authority to regulate and provide
guidelines on when it is appropriate to advance sick |eave in
accordance with 5 U.S.C. 6311. Wthin the guidelines established by
OPM an agency has the discretion to grant advanced sick | eave. An
agency is not required to grant advanced sick |eave for general famly
care and bereavenent or any other purpose under Sec. 630.402 of this
final rule, but is provided this flexibility to use for new enpl oyees
and enpl oyees who have experienced personal hardshi ps.

104-Hour Limtation on Advanced Sick Leave

One agency objected to placing any limtation on the amount of sick
| eave that may be advanced to an enployee for his or her own nedical
dental, or optical exam nation or treatnment. The agency poi nted out
that the current regulations do not Ilimt the ambunt of sick |eave that
an enpl oyee may use for his or her own medical, dental, or optica
exam nation or treatnent, and that it has been a | ongstandi ng practice
that the anmount of sick |eave that could be advanced for these purposes
was left to the discretion of the agency. The agency was concerned that
limting the anount of advanced sick | eave for an enpl oyee's own
nmedi cal , dental, or optical exam nation or treatment to 104 hours may
have an adverse inmpact on a new enpl oyee, an enployee with a chronic
nedi cal condition, or an enpl oyee experiencing a nedi cal energency that
woul d require ongoi ng nedi cal treatnent.

Wil e we agree that the anount of sick | eave an agency nay advance
is within the discretion of the agency, we disagree that an agency
shoul d aut horize nore than 104 hours for an enpl oyee's routine nedica
care or appointnents that are not related to a serious health
condition. A full-tine enpl oyee accrues 13 days of sick |eave (104
hours) during the | eave year. W believe that this is a sufficient
amount of | eave both for the enployee's own nedical, dental, or optica
exam nation or treatnent and for providing general care for a fanily
nmenber. If the enpl oyee needs nore than 104 hours of advanced sick
| eave because a condition requires treatnent beyond routine care, the
agency may grant up to a maxi mum of 240 hours of advanced sick |eave
for a serious health condition.

For exanple, an agency nay authorize up to 13 days of advanced sick
| eave for an enployee to actively provide care for a fanily nenber
exposed to a conmuni cabl e di sease that nmay jeopardi ze the health of
others. If the fam |y nmenber contracts the comuni cabl e di sease and the
enpl oyee requires nmore paid tine off, the agency has the discretion to
advance additional sick leave (up to 240 hours) for the enployee to
care for a famly menber with a serious health condition. Another
exanpl e woul d be an enpl oyee who goes for routine dental exam nation
and, as a result, is required to undergo extensive dental work that
ext ends beyond the 13 days authorized for an enpl oyee's own denta
exam nation or treatnent. Because the enpl oyee experiences
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conpl i cations beyond routine care, likely rising to the level of a
serious health condition, the agency may provide the enployee with
addi ti onal advanced sick | eave of up to 240 hours because of

i ncapacitation due to physical illness or because of the enployee's own
serious health condition.

Negative Leave Bal ance at Tinme of Separation

One agency believed that advanced sick | eave would essentially
provi de an additional sick |eave benefit, w thout any restrictions or
limts for paying the | eave back, other than not exceeding a negative
240- hour | eave bal ance at any given tine. To avoid having an enpl oyee
separate from Federal service with a negative | eave bal ance,
supervi sors must use their judgnent in review ng a request for advanced
sick leave and may deny the request if not supported by
admi ni stratively acceptable evidence or if the enployee is unlikely to
return to Federal service. Advanced sick |eave is not an enpl oyee
entitlenent and is not a substitute for tenporary or pernanent
disability retirenent. An enpl oyee who has a nedi cal energency and has
exhausted his or her available paid | eave can also apply for donated
annual | eave under the voluntary |eave transfer and/or |eave bank
programs. The donated annual |eave can hel p an enpl oyee |iquidate any
i ndebt edness of advanced annual or sick | eave prior to separation from
Federal service.

[[ Page 75369]]
Medi cal Docunentation for Advanced Sick Leave

One agency and one professional organization commented that there
is no mention of medical docunentation requirenents for advanced sick
| eave. A request for advanced sick leave is essentially a request for
sick |l eave, therefore, the nedical docunentation standards for granting
of sick leave at current Sec. 630.403 (redesignated as Sec. 630.405
in these final regulations) apply. W are not naking changes in the
final regulations.

One | abor organi zation nmentioned that the regul ati ons at Sec.
630.401(a)(3)(i) and (ii) provide two circunstances under which
advanced sick | eave nay be granted to care for a fanmily nenmber who is
sick (the first for a fam |y menber incapacitated by a nedical or
mental condition, and the second for a famly nenber with a serious
health condition), but the anpunt of advanced sick | eave authorized is
different in the two cases. The organi zati on suggested that the
di f ference between the two cases should be nade clearer and that the
endi ng phrase should read, "~ "with a serious health condition as defined
in Sec. 630.1202.'"'" Such a reference is not necessary, since serious
health condition is already defined at Sec. 630.201 and refers to the
definition in Sec. 630.1202.

Recourse for Denial of Advanced Sick Leave

One professional organi zati on requested an expedited mechani sm for
chal | engi ng the deni al of advanced sick |leave to care for a fanily
menber who has been exposed to or has contracted a comuni cabl e di sease
and that the enployee should be allowed to use sick |eave pending the
out come of the review This process is handled through an agency's
internal grievance procedures and is beyond the scope of our
regulations. It is also inportant to renenber that, although use of
sick leave is an entitlenent, by law, the advancenment of sick |leave is
al ways at the discretion of the agency.

Substitution of Sick Leave for Unpaid FMLA Leave To Care for a Covered
Ser vi cenenber

This portion of the final regulations is in response to the portion
of OPM s proposed regul ations (74 FR 43064) issued on August 26, 2009,

http://edocket.access.gpo.gov/2010/2010-30371.htm

Page 12 of 21

12/6/2010



FR Doc 2010-30371 Page 13 of 21

to i nplement section 585(b) of the NDAA for FY 2008 (Pub. L. 110-181
January 28, 2008). That |law permits the substitution of up to 26 weeks
of sick leave during a single 12-nonth period when an enpl oyee i nvokes
the FMLA to provide care for a spouse, son, daughter, parent, or next
of kin who is a covered servicenenber with a serious injury or illness.
See 5 U.S.C. 6382(d). Since the NDAA for FY 2008 went into effect on
the date of enactnent, and since nothing in section 565(b) of the NDAA
for FY 2010, which also anmends parts of the FMLA for Federal enpl oyees,
changes the provisions regarding substitution of annual or sick |eave
for unpaid FMLA | eave, we believe it is useful for OPMto address this
portion of the NDAA for FY 2008 in these final regulations. Additional
gui dance on the NDAAs for FY 2008 and FY 2010 can be found on OPMs Wb
site in CPM 2008-04, February 1, 2008, at http://ww. opm gov/oca/
conpneno/ 2008/ 2008- 04. asp, CPM 2009- 26, Decenber 29, 2009, at http://
www. chcoc. gov/ Transmttal s/ Transmttal Detail s. aspx?Transnittal | D=2703,
and CPM 2010-06 at http://ww. chcoc. gov/ Transm ttal s/

Transmttal Detail s. aspx?Transm ttal | D=2884.

Interaction Between the Sick Leave and FMLA Entitl enents

In the comrents received on the proposed regul ati ons, one agency
asked how sick | eave which is substituted for unpaid FMLA | eave to care
for a covered servicenmenber will be categorized. The agency asked
whet her such | eave will be considered regular sick |leave or famly-
friendly sick | eave (13 days of sick |leave for general famly care and
bereavenent or 12 weeks of sick |eave for care of a famly menber with
a serious health condition) and, if considered famly-friendly sick
| eave, how an enpl oyee's use of the 26 administrative workweeks of sick
leave is affected by the limtations on famly-friendly sick |eave for
general purposes or serious health conditions. The statutes authorizing
the two entitlements are quite conplex, and the response belowis
accordingly quite detailed in order to give agencies and enpl oyees as
much gui dance as practicable in admnistering and using the various

paid and unpaid | eave entitlenments for treatnent of illnesses or
injuries of enployees and the individuals for whomthey may provide
care.

Sick | eave and FMLA | eave are authorized under two separate sets of
statutes, each with different entitlenents and conditions, such as the
categories of individuals for whom an enpl oyee nay take | eave to care,
nunber of hours or weeks of |eave allowed, and the rules on the
substitution of paid |l eave for unpaid | eave. An enployee is entitled to
use 13 days (104 hours) of sick | eave for general fanily care and
bereavenent in accordance with Sec. 630.401(a)(3)(i) and (4), and 12
weeks of sick |leave to care for a famly nmenber with a serious health
condition in accordance with Sec. 630.401(a)(3)(ii). The basic 12-week
FMLA entitlement to care for a famly menber with a serious health
condition is found at 5 U.S.C. 6382(a)(1)(C and Sec. 630.1203(a)(3),
and the 26-week FMLA entitlement to care for a covered servicenenber is
found at 5 U . S.C. 6382(a)(3).

Table 1 outlines the various sick |leave and FMLA flexibilities
avail abl e to an enpl oyee for purposes of caring for a famly menber
and/ or for a covered servicenenber. To know which | eave options are
avai | abl e, an enpl oyee nust first determ ne the type of |eave to which
he or she is entitled based on the person for whomthe | eave is being
taken. Table 1 provides useful information to hel p agencies and/ or
enpl oyees deterni ne appropriate | eave options.

[[ Page 75370]]

Table 1--Leave Flexibilities Available To Care for a Famly Menber and/
or a Covered Servi cenmenber

I ndi vi dual s for whom
Entitl enent Amount and pur pose | eave may be taken
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Si ck Leave for General
Fam |y Care and Bereavenent
(5 CFR 630.401(a)(3)(i) and

(4))-

Sick Leave for Serious
Heal th Condition of Famly
Menber (5 CFR
630.401(a)(3)(ii)).

Advanced Sick Leave (5
U S.C. 6307(d)).

FMLA (Basic) to care for
spouse, son, daughter, or
parent with a serious
health condition (5 U S.C.
6382(a)(1)(C) and 5 CFR
630.1203(a)(3)).

Page 14 of 21

13 days (104 hours) May be taken for a
to: fam |y nmenber.*
Provi de ““Family nmenber’
care for a fanily means the foll ow ng
menber who is relatives of the
i ncapacitated by a enpl oyee:
nmedi cal or nental (1) Spouse, and
condition;. parents thereof;
Attend to a (2) Sons and
fam |y menber daughters, and
recei vi ng nedical, spouses t hereof;
dental, or optical (3) Parents, and
exam nati on or spouses t hereof;
treatment; or. (4) Brothers and
Make sisters, and
arrangenent s spouses t hereof;
necessitated by the (5) G andparents and
death of a fanily grandchi |l dren, and
menber or attend spouses t hereof;
the funeral of a (6) Domestic partner
fam |y menber. . and parents

t hereof, including
domestic partners
of any i ndi vi dual

i n paragraphs (2)
through (5) of this
definition; and

(7) Any individua
rel ated by bl ood or
affinity whose

cl ose associ ation
with the enpl oyee
is the equival ent
of a fanmly

rel ati onshi p.

12 weeks (480 hours) * See definition of
to care for a famly nmenber at 5
famly menber with CFR 630. 201(b) in
a serious health the fina
condi tion. regul ati ons on

Definitions of

Fam |y Menber,

| medi ate Rel ative,
and Rel ated Terns
(75 FR 33491, June
14, 2010), at http:/
/ www. gpo. gov/ fdsys/
pkg/ FR- 2010- 06- 14/
pdf / 2010-

14252. pdf).

Up to 30 days (240
hours) of paid sick
| eave to care for a
fam ly menber with
a serious
di sability or
ai l ment. (Agency
di scretion.)

12 weeks (480 hours) For the care of a
of unpaid | eave spouse, son
during any 12-nonth daughter, or parent
period to care for of the enpl oyee, if
a spouse, son, such spouse, son
daught er, or parent daught er, or parent
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with a serious
heal th condition.

has a seri ous

heal th conditi on.
(Note: Son or
daught er nust be
under 18, or over
18 but incapabl e of
sel f-care because
of a nental or
physi cal
disability.)

(See 5 CFR
630. 1203(a) (3) and
630. 1202) .

FMLA to care for a covered

servi cemenber (5 U. S. C
6382(a)(3)).

26 weeks (1,040
hours) of unpaid
| eave during a
single 12-nonth
period to care for
a covered
servi cemenber with
a serious injury or
illness.

Avai |l able to an
enpl oyee who is the
spouse, son,
daught er, parent,
or next of kin of a
cover ed
servi cenmenber. Next
of kin neans the
near est bl ood
rel ati ve of that
i ndi vi dual

Expl anatory I nformation:

1. Leave To Care for Different

An enpl oyee nmay take | eave to care for different
dependi ng on the applicable entitlenent.
definition of famly menber
very broad and includes nany nore categories of

the FMLA statute and regul ations

t he nucl ear famly.

In contrast,

I ndi vidual s Varies by Entitl enent:

do not use the term “famly nenber'' at all

specific individuals for whose care an enpl oyee nay take FM.A

| eave. The individuals for whom an enpl oyee nay take FMLA | eave to
provide care are slightly different depending on whether the |eave
is the basic 12-week entitlenent for the eligible relatives shown

in the second-to-last entry above,
care for a covered servi cenenber,

2. Sick Leave

Under 5 U. S.C. 6307,

i ndi vi dual s,

For exanple, the
under the sick |eave regulations is

i ndi vi dual s t han

rat her they specify

or the 26-week entitlenent to
as shown in the last entry above.

an enpl oyee accrues 4 hours of paid sick |eave

per full biweekly pay period that may be accunul ated wi t hout
[imtation. An enployee has an entitlenent to use his or her

accunul ated sick |l eave for self, famly care or

ber eavenent, and

care of a family nenmber with a serious health condition. No nore

than a conbined tota

of 12 weeks of sick |eave may be used by a

full-time enployee on a regular tour of duty for general fanmly

care, bereavenent,

condition within a | eave year
leave is a separate entitlenent,

or care of a famly nmenber with a serious health
See 5 CFR 630.401(c). Because sick
an enpl oyee does not need to

i nvoke FMLA to use the sick |eave entitlenent for general fanily

care. Under 5 U S.C. 6307(d),
days for a serious disability or ail ment,

sick | eave may be advanced up to 30
including for care of a

fam |y menber with a serious disability or ailnment. The advancenent
of sick leave is at the agency's sole discretion, based upon the
exi genci es of the situation.

3. Basic FMLA Leave (12 Weks of Unpaid Leave):
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The Fam |y and Medi cal Leave Act (FM.LA) provisions are found at 5
U S.C. 6381-6387 and provide a total of either 12 or 26 weeks of
unpaid | eave, as well as permt an enployee to elect to substitute
annual | eave and/or sick |eave, as appropriate, for the unpaid
| eave. Under the 12-week basic FMLA entitlenment (for the birth of a
son or daughter of the enployee and in order to care for such son
or daughter; for the placement of a son or daughter with the
enpl oyee for adoption or foster care; for the enployee to care for
his or her spouse, son, daughter, or parent with a serious health
condition; for a serious health condition that nakes the enpl oyee
unable to performthe functions of his or her position; for a
qgual i fying exi gency arising out of the fact that the spouse, son
daughter, or parent of the enployee is on covered active duty or
has been notified of an inmpending call or order to covered active
duty in the Arnmed Forces), an enployee can substitute annual or
sick |l eave consistent with the laws and regul ations for using
annual and sick |eave. Therefore, the enployee can substitute only
as much accunul ated and accrued sick | eave so that the cumnul ative
amount of sick | eave usage does not exceed 12 weeks of sick |eave
in a leave year.

4. FMLA Leave To Care for a Covered Servicenmenber (26 Weks of Unpaid
Leave):

In contrast to basic FMLA | eave, there are no linmtations on the
amount of sick |eave that may be substituted for unpaid FMLA | eave
to care for a covered servicenenber, since the FMLA statute at 5
U S.C. 6382(d) states that an enpl oyee may substitute "~“any of the
enpl oyee' s accrued or accunul ated annual or sick |eave'' for any
part of the 26-week period of unpaid FMLA | eave. Since the statute
provides the authority to substitute any of the enployee's accrued
or accunul ated sick | eave for any part of the 26-week period of
unpaid FMLA | eave, there are no linits to the anount of sick |eave
that can be substituted for unpaid FMLA | eave to care for a covered
servi cemenber. .

Exampl es of the Interacti on Between Sick Leave and FMLA Leave

Exanple |: Interaction of 13 Days of Sick Leave for General Fanily
Care and 12 Weeks of Sick Leave for a Serious Health Condition. Under
the authority for sick leave in Sec. Sec. 630.401(a)(3)(i),
630.401(a) (4), and 630.401(b), an enpl oyee can use 13 days of sick
| eave each | eave year for general famly care or bereavenent. Under
Sec. 630.401(a)(3)(ii) and (c), nost Federal enployees may use a tota
of up to 12 adm nistrative workweeks of sick | eave each | eave year to
care for a famly menber with a serious health condition. Under Sec.
630.401(d), if an enpl oyee previously has used any portion of the 13
days of sick |eave for general fanm |y care or bereavenent purposes in a
| eave year, that anpbunt nust be subtracted fromthe 12-week
entitlenent. If an enpl oyee has al ready used 12 weeks of sick |eave to
care for a famly menber with a serious health condition, he or she
cannot use an additional 13 days in the sanme | eave year for genera
fam |y care or bereavenent.

Example Il: Interaction of Sick Leave Wth Basic FMLA Leave. As
ref erenced above, sick |eave and FMLA are two separate entitlenents. An
enpl oyee has an entitlenment to use his or her accrued and accunul at ed
sick leave in addition to invoking FMLA. For exanple, if an enpl oyee
takes 12 weeks of sick leave to care for a parent with a serious health
condition and then i nvokes FMLA, the enpl oyee has exhausted his
entitlenent to sick leave to care for a family nmenber with a serious
heal th condition and cannot substitute any sick |eave (but may
substitute annual |eave) for the 12 weeks of unpaid | eave under FM.A.
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In summary, the enpl oyee providing care for a fanmly nmenber is eligible
to use a total of 12 weeks of sick |eave and then 12 weeks of unpaid
| eave under FMLA, and may substitute any annual |eave for the unpaid
FMLA | eave

Example 111: Interaction of Sick Leave Wth FMLA Leave To Care for
a Covered Servicenenmber. In contrast to the amount of sick | eave which
may be substituted for unpaid FMLA | eave for the 12-week basic FMLA
entitlenent, the legislation that authorized the 26 weeks of FM.A | eave
to care for a covered servicenmenber includes different provisions
regardi ng the anount of paid | eave which can be substituted for unpaid
FMLA | eave. Under 5 U. S.C. 6382(d), an enpl oyee may substitute any of
t he enpl oyee's accrued or accunul ated annual or sick |eave for any part
of the 26-week period of unpaid FMLA |l eave to care for a covered
servi cemenber. There are no limtations on the substitution of sick
| eave as there are for basic FMLA | eave. For exanple, an enpl oyee can
use 12 weeks of sick leave to care for her son who has been injured in
conbat and then invoke FMLA | eave to care for a covered servi cemenber
and substitute another 26 weeks of sick |eave for unpaid FM.A | eave.
The enpl oyee may al so substitute annual | eave, or request donated
annual | eave, advanced sick | eave or advanced annual |eave. |In summary,
an eligible empl oyee who has the accumul ated | eave and neets the
entitlenent requirements for sick | eave and FMLA | eave to care for the
covered servicenenber can potentially take |eave for up to 38 weeks (12
weeks of sick leave to care for a famly nmenber with a serious health
condition and 26 weeks of |eave to care for a covered servicenenber).

Example 1V: Interaction of Basic FMLA Leave and FMLA Leave To Care
for a Covered Servicenmenber. In our proposed changes to 5 CFR part 630,
subpart L (74 FR at 43069, August 26, 2009), we clarified in proposed
Sec. 630.1205(b)(1), consistent with DOL regul ations, that any |eave
used under an enpl oyee's 12-week basic FMLA entitlenment prior to the
first use of leave to care for a covered servicenenber does not count
towards the "“single 12-nonth period' ' under Sec. 630.1203(b). For
exanpl e, on February 25, 2008, an enpl oyee invokes her entitlenment to
basic FMLA | eave for the birth of her child. On April 17, 2008, in her
8th week of FMLA | eave, she receives word that her husband was
seriously injured in the line of duty while on active duty. On April
18, 2008, the enployee invokes her entitlement to 26 weeks of FM.A
| eave to care for a covered servicenenber to care for her husband. She
is entitled to use up to 26 weeks of FMLA | eave during a single 12-
nmonth period for this purpose, fromApril 18, 2008, to April 17, 2009.
The tine period during which she used basic FM.A | eave, from February
25, 2008, to April 17, 2008, does not count toward her 26-week FM.A
entitlenent to care for a covered servicenmenber. W note that the
enpl oyee is not required to i nvoke her 26-week FMLA | eave entitl enment
i medi ately. She may del ay i nvoki ng the 26-week FM.A entitl enent unti
such time as she is needed to provide care for her husband. Once the
enpl oyee i nvokes her 26-week FMLA entitlenent and begins to care for
her husband, the single 12-nmonth period begins. In this exanple, the
enpl oyee may choose to first exhaust her full 12-week basic FMLA
entitlenent for the

[[ Page 75372]]

birth of a child, and then invoke the 26-week FM.A entitlement to care
for a covered servicemenber after her husband is rel eased fromthe
hospital and returns hone.

Exanpl e V: Inportance of the Enpl oyee's Relationship Wth the
" Person for Whom Leave May Be Taken.'' Since an enpl oyee may take
| eave to care for different individuals depending on the applicable
entitlenent, it is inportant to pay close attention to the person for
whom t he enpl oyee is taking leave to care. |If the person for whomthe
enpl oyee wi shes to care does not neet the criteria set out in statute
and regul ation, the enployee will not have the option of using this
type of |leave. For exanple, an enployee's fianc[eacute] is seriously
i njured by a roadside bonmb. The enpl oyi ng agency nay decide, at its
di scretion, that the fianc[eacute] nmeets the definition of famly
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nenber for sick | eave purposes (based on the clause " “any individua
rel ated by blood or affinity whose cl ose association with the enpl oyee
is the equivalent of a famly relationship''); therefore, the enployee
is eligible to use up to 12 weeks of sick | eave to care for her
fianc[eacute] who has a serious health condition. However, this

enpl oyee does not neet the FMLA definition of an individual who can use
the 26-week entitlenent to care for a covered servi cenenber, because
coverage is limted to an enpl oyee who is the spouse, son, daughter
parent, or next of kin of the covered servicenenber. |In contrast, if

t he enpl oyee were married to the covered servi cenenber, she would be
entitled to both sick | eave and FMLA | eave to care for a covered

servi cemenber, as shown in table 1.

Enpl oyee Must | nvoke FMLA Leave To Care for a Covered Servicenenber To
Use the Maxi mum Anpunt of Sick Leave

An agency wanted to know why, under proposed Sec.

630. 402(a) (1) (v), agencies may not advance sick |leave to care for a
covered service nmenber unless the enployee has invoked his or her FMLA
entitlenent to leave to care for a covered servicenmenber. The agency
poi nted out that an enployee is not required to invoke his or her FMLA
entitl enent before using sick leave to care for a famly nenber with a
serious health condition, and it questioned why an enployee is required
to invoke his or her FMLA entitlenment to care for a covered

servi cenmenber.

The proposed regul ati ons do not require an enployee to invoke the
FMLA entitlenment to be advanced sick | eave. The proposed regul ati ons at
Sec. 630.402(a)(1)(i)-(v) provide that an agency may grant advanced
sick leave in the anbunt of up to 240 hours to a full-tinme enployee (i)
who is incapacitated for the performance of his or her duties by
physical or mental illness, injury, pregnancy, or childbirth; (ii) for
a serious health condition of the enployee or a famly nmenber; (iii)
when the enpl oyee would, as determned by the health authorities having
jurisdiction or by a health care provider, jeopardize the health of
others by his or her presence on the job because of exposure to a
conmuni cabl e di sease; (iv) for purposes relating to the adoption of a
child; or (v) for the care of a covered servicenenber with a serious
injury or illness, provided the enployee is exercising his or her
entitlenent under 5 U.S.C. 6382(a)(3). Athough the care of a covered
servi cemenber is only one circunstance that qualifies for the
advancenent of sick leave, it is the authority that will provide the
greatest benefit to the enpl oyee.

As referenced in the leave flexibilities table, sick leave is
limted to 12 weeks for an enployee to care for a fam |y nenber with a
serious health condition. In order for the enployee to use additiona
sick |l eave, he or she nust invoke FMLA to care for a covered
servi cenenber. For exanple, an enployee uses 12 weeks of sick |eave to
care for her son who has been injured in the line of duty while on
active duty and requests additional sick |eave to continue to care for
her son. At this point, the enployee nmust invoke her FM.A entitl enent
to care for a covered servicemenber to use additional sick |eave. By
i nvoki ng the entitlenent, the enployee nay substitute up to 26
addi ti onal weeks of sick |eave for unpaid | eave under FMLA |f the
enpl oyee has accunul ated and accrued sick |eave to cover only a part of
t he 26-week period, because she has invoked her FM.A entitlenment to
care for a covered servicemenber, she can request advanced sick | eave
for up to 30 days.

E. O 12866, Regul atory Review

This rul e has been reviewed by the Ofice of Managenent and Budget
in accordance with E. O 12866.

Regul atory Flexibility Act

| certify these regulations would not have a significant economc
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i mpact on a substantial nunber of small entities because they would
apply only to Federal agencies and enpl oyees.

Li st of Subjects in 5 CFR Part 630
Gover nnent enpl oyees.

US. Ofice of Personnel Managenent.
John Berry,
Director.

0
Accordingly, OPMis anending 5 CFR part 630 as foll ows:

PART 630- - ABSENCE AND LEAVE

0
1. The authority citation for part 630 continues to read as foll ows:

Authority: 5 U S.C. 6311; 630.205 al so issued under Pub. L. 108-
411, 118 Stat 2312; 630.301 al so issued under Pub. L. 103-356, 108
Stat. 3410 and Pub. L. 108-411, 118 Stat 2312; 630.303 al so issued
under 5 U. S.C. 6133(a); 630.306 and 630.308 al so issued under 5
U S.C. 6304(d)(3), Pub. L. 102-484, 106 Stat. 2722, and Pub. L. 103-
337, 108 Stat. 2663; subpart D also issued under Pub. L. 103-329,
108 Stat. 2423; 630.501 and subpart F also issued under E. O 11228,
30 FR 7739, 3 CFR, 1974 Conp., p. 163; subpart G al so issued under 5
U S.C. 6305; subpart H also issued under 5 U.S.C. 6326; subpart |
al so issued under 5 U . S.C. 6332, Pub. L. 100-566, 102 Stat. 2834,
and Pub. L. 103-103, 107 Stat. 1022; subpart J also issued under 5
U S.C. 6362, Pub. L. 100-566, and Pub. L. 103-103; subpart K al so
i ssued under Pub. L. 105-18, 111 Stat. 158; subpart L also issued
under 5 U. S.C. 6387 and Pub. L. 103-3, 107 Stat. 23; and subpart M
al so issued under 5 U.S.C. 6391 and Pub. L. 102-25, 105 Stat. 92.

Subpart D--Sick Leave

0
2. In Sec. 630.401, renove paragraph (f) and revi se paragraphs (a)(3)
and (b) to read as foll ows:

Sec. 630.401 G anting sick |eave.

(a)***

(3) Provides care for a fam |y nenber--

(i) Who is incapacitated by a nmedical or nental condition or
attends to a fanmly nenber receiving medical, dental, or optica
exam nation or treatnent;

(ii) Wth a serious health condition; or

(iii) Who would, as determined by the health authorities having
jurisdiction or by a health care provider, jeopardize the health of
others by that famly nenber's presence in the community because of
exposure to a comuni cabl e di sease;

* x k* * *

(b) The amount of sick | eave granted to an enpl oyee during any
| eave year for the purposes described in paragraphs (a)(3)(i),
(a)(3)(iii), and (a)(4) of this section may not exceed a total of 104
hours (or, for a part-tinme enployee or an enployee with an uncomon
tour of duty, the number of hours of sick |eave he or she nornally
accrues during a | eave year).

* *x * *x %

[[Page 75373]]
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Sec. Sec. 630.402 through 630.406 [Redesignated as Sec. Sec. 630.404
t hr ough 630. 408] .

0

3a. Redesignate Sec. Sec. 630.402 through 630.406 as Sec. Sec.
630. 404 through 630.408, respectively.

0

3b. Add new Sec. 630.402 to read as foll ows:

Sec. 630.402 Advanced sick | eave.

(a) At the beginning of a | eave year or at any tine thereafter when
required by the exigencies of the situation, an agency nay grant
advanced sick |l eave in the anpbunt of:

(1) Up to 240 hours to a full-time enpl oyee- -

(i) Who is incapacitated for the performance of his or her duties
by physical or nental illness, injury, pregnancy, or childbirth;

(ii) For a serious health condition of the enployee or a famly
menber ;

(iii) Wen the enpl oyee woul d, as deternined by the health
authorities having jurisdiction or by a health care provider
jeopardi ze the health of others by his or her presence on the job
because of exposure to a comuni cabl e di sease;

(iv) For purposes relating to the adoption of a child; or

(v) For the care of a covered servicemenber with a serious injury
or illness, provided the enployee is exercising his or her entitlenent
under 5 U. S.C. 6382(a)(3).

(2) Up to 104 hours to a full-tinme enpl oyee- -

(i) When he or she receives nedical, dental or optical examination
or treatnent;

(ii) To provide care for a famly nenber who is incapacitated by a
nedi cal or nmental condition or to attend to a fam |y nenber receiving
nedi cal , dental, or optical exam nation or treatnent;

(iii) To provide care for a famly menber who woul d, as determ ned
by the health authorities having jurisdiction or by a health care
provi der, jeopardize the health of others by that fam |y nenber's
presence in the comunity because of exposure to a communicable
di sease; or

(iv) To make arrangenents necessitated by the death of a famly
menber or to attend the funeral of a fam |y nenber.

(b) Two hundred forty hours is the maxi rum anount of advanced sick
| eave an enpl oyee nay have to his or her credit at any one tinme. For a
part-tinme enpl oyee (or an enpl oyee on an uncommon tour of duty), the
maxi mum armount of sick | eave an agency may advance nust be prorated
according to the number of hours in the enployee's regularly schedul ed
adm ni strative workweek.

0
3c. Add new Sec. 630.403 to read as foll ows:

Sec. 630.403 Substitution of sick |eave for unpaid fanmly and nedica
| eave to care for a covered servicemenber.

The armount of accumul ated and accrued sick | eave an enpl oyee nmay
substitute for unpaid family and nedi cal |eave under 5 U S.C
6382(a)(3) for leave to care for a covered servi cenmenber may not exceed
a total of 26 administrative workweeks in a single 12-nonth period (or
for a part-time enployee or an enployee with an uncomon tour of duty,
an anount of sick | eave equal to 26 tines the average nunber of hours
in his or her schedul ed tour of duty each week).

0
4. Revise paragraphs (b) and (c) of Sec. 630.502 to read as foll ows:
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Sec. 630.502 Sick |leave recredit.

* *x * % %

(b) Except as provided in Sec. 630.407 and in paragraph (c) of
this section, an enpl oyee who has had a break in service is entitled to
a recredit of sick leave (without regard to the date of his or her
separation), if he or she returns to Federal enploynent on or after
December 2, 1994, unless the sick | eave was forfeited upon reenpl oynent
in the Federal Covernnent before Decenber 2, 1994,

(c) Except as provided in Sec. 630.407, an enployee of the
government of the District of Colunmbia who was first enployed by the
government of the District of Colunbia before October 1, 1987, and who
has had a break in service is entitled to a recredit of sick |eave
(without regard to the date of his or her separation) if he or she
returns to Federal enployment on or after Decenber 2, 1994, unless the
sick leave was forfeited upon reenmploynent in the Federal Government
bef ore Decenmber 2, 1994.

*x * * % %
[FR Doc. 2010-30371 Filed 12-2-10; 8:45 am
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